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DECI SI ON AND ORDER DENYI NG BENEFI TS

This proceeding arises froma claimfiled pursuant to the
provisions of Title IV of the Federal Coal M ne Health and
Saf ety Act of 1969, as anended by the Black Lung Benefits Act
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of 1972 and the Bl ack Lung Benefits Reform Act of 1977, 30
US. C 8 901 et seq. (the Act). 1In a case involving a living
coal mner, benefits are awarded under the Act to a cl ai mant
who is totally disabled within the meaning of the Act due to
pneunoconi osis arising out of coal m ne enploynent. Pneunoco-
niosis is defined in the Act as a dust di sease of the |ungs
arising fromcoal nm ne enploynent and the disease is commonly
known as bl ack | ung.

Fol | owi ng proper notice to all parties, a formal hearing
was held in regard to this claimon April 20, 2000 at Evans-
ville, Indiana. The Director's exhibits were offered in
evi dence at the hearing pursuant to 20 C.F.R § 725.456, and
the parties were afforded the opportunity to present addi-
tional evidence. Counsel also were allowed to submt post-
hearing briefs.

The findings of fact and conclusions of law set forth in
this decision are based upon ny anal yses of the entire record
and nmy observation of the demeanor of the witness who testi-
fied at the hearing. Each exhibit and argunent of the par-
ties, although perhaps not specifically nmentioned, has been
carefully reviewed and thoughtfully considered. \Where the
contents of certain nedical evidence in the record appear
i nconsistent with the conclusions reached in this decision, it
shoul d be considered that the appraisal of the relative nmerits
of each item of nedical evidence has been conducted in confor-
mance with the quality standards of the regul ations.

Section nunbers hereinafter cited exclusively pertain to
Title 20, Code of Federal Regul ations. References to DX and
EX pertain to the exhibits of the Director and enpl oyer,
respectively. The transcript of the hearing is cited as Tr.
and by page nunber.

| SSUES
The follow ng controverted issues remain for decision:

1. whether M. Cunni ngham had pneunopconi osis as defi ned
by the Act and regul ati ons;

2. whether his pneunoconi osis arose out of coal mne
enpl oynment ;

3. whether he was totally disabled;
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4. whether his disability was due to pneunopconi 0Si S;
and,

5. whether the evidence establishes a change in condi-
tions or a mstake in a determ nation of fact within the
meani ng of Section 725. 310.

(DX 100; Tr. 11).
FI NDI NGS OF FACT AND CONCLUSI ONS OF LAW

Backar ound

The cl ai mant, Ragon Cunni ngham was born on June 6, 1922.
He married M nnie Lovell on May 4, 1940 and she remained his
dependent on the date M. Cunninghamfiled his claim The
claimant died on January 2, 1998. M. Cunningham cl ai med no
ot her dependents on his application for benefits. (DX 1, 4).

M. Cunningham filed the claiminvolved in this proceed-
ing on May 23, 1982. An adnministrative |aw judge of the U S.
Departnment of Labor initially awarded benefits to the m ner on
May 14, 1987. The enpl oyer appeal ed the deci sion on May 27,
1987 and the Benefits Review Board (Board) issued an order of
remand on May 31, 1989 vacating the adm nistrative | aw judge’s
May 14, 1987 decision and order. Subsequently, on remand, the
j udge again awarded benefits to the claimnt on June 7, 1991.
The enmpl oyer again appealed this decision on July 5, 1991.

On July 29, 1993, the Board affirmed the decision in
part, vacated it in part, and remanded the case for further
consi deration consistent with its opinion. On Novenber 18,
1993, because the original admnistrative |aw judge was no
| onger available to decide the case, the case was transferred
to another adm nistrative |aw judge. On January 20, 1994,

t hat judge issued a second decision and order on remand,
denyi ng benefits to the claimant. On January 26, 1994, the
cl ai mnt appeal ed the decision. The Board issued a deci sion
on May 30, 1995 affirmng the adm nistrative |aw judge’s
January 20, 1994 deci sion which denied benefits to M.

Cunni ngham  On July 3, 1995, the claimnt requested a
nodi fi cati on of the denial.

After subm ssion of additional nedical evidence by the
claimant, the district director again denied the claimon
Sept enber 28, 1995. The cl ai mant appeal ed that finding and
the case was referred to the O fice of Adm nistrative Law
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Judges for a formal hearing on Novenmber 1, 1995. On February
12, 1996, an adm nistrative |aw judge issued a decision and
order denying the claimant’s request for nodification. On
March 27, 1997, the Board affirmed the judge’ s decision
denying the request for nodification. On May 19, 1997, M.
Cunni ngham appeal ed the decision of the Board to the U.S.
Court of Appeals for the Sixth Circuit. On May 5, 1998, the
Court vacated the decision of the Board affirm ng the deni al
of benefits and remanded the case for further proceedings.
The Board accordingly remanded the case to the O fice of

Adm ni strative Law Judges for a hearing. | was then assigned
t he case and conducted a hearing on April 20, 2000. (DX 1,
53, 54, 62, 63, 64, 73, 77, 78, 86, 88, 92, 98, 100; ALJX 3,
p. 1-5, 77).

Coal M ne Enpl oynent

The duration of a claimnt’s coal mne enploynent is
relevant to the applicability of various statutory and
regul atory presunptions. Claimnt bears the burden of proof
in establishing the length of his coal mne work. See
Shel esky v. Director, OANCP, 7 BLR 1-34, 1-36 (1984); Rennie v.
U S Steel Corp., 1 BLR 1-859, 1-862 (1978). On his
application for benefits, M. Cunningham alleged thirty-seven
years of coal m ne enploynment. The evidence in the record
i ncludes an enpl oynent history form applications for
benefits, and personnel records. (DX 1, 2, 3).

The Act fails to provide specific guidelines for
conputing the length of a mner’s coal m ne work. However,
t he Benefits Review Board consistently has held that a
reasonabl e met hod of conputation, supported by substanti al
evidence, is sufficient to sustain a finding concerning the
| ength of coal mne enploynment. See Croucher v. Director,
ONCP, 20 BLR 1-67, 1-72 (1996) (en banc); Dawson v. O d Ben
Coal Co., 11 BLR 1-58, 1-60 (1988); Niccoli v. Director, ONCP,
6 BLR 1-910, 1-912 (1984). Thus, a finding concerning the
| ength of coal m ne enpl oynent may be based on many different
factors, and one particular type of evidence need not be
credited over another type of evidence. Calfee v. Director,
ONCP, 8 BLR 1-7, 1-9 (1985).

At the hearing, the enployer conceded that M. Cunni ngham
wor ked for twenty-seven years in qualifying coal m ne work
Based upon ny review of the record, | credit claimant with
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twenty-eight years and three quarters of coal m ne enploynent.
M . Cunni ngham | ast worked as an underground m ne
superintendent, which required working eight to fifteen hours
per day. (Tr. 26). This job required M. Cunninghamto clinb
silos to performinspections, as well as do heavy wal ki ng at
times. (Tr. 31-32).

Responsi bl e Oper at or

In order to be deenmed the responsible operator for this
claim Island Creek Coal Conpany nust have been the | ast
enpl oyer in the coal mning industry for which M. Cunni ngham
had his nost recent period of coal mne enploynment of at | east
one year, including one day after Decenber 31, 1969. 20
C.F.R 88 725.492(a), 493(a). Mning records fromlsland Creek
Coal Conpany and cl aimant's enpl oynent history forns establish
that |Island Creek Coal Conpany was the |ast enployer to neet
these conditions. (DX 2, 3). Therefore, I find that Island
Creek Coal Conpany properly is designated as the responsible
oper at or.

Pneunpconi osi s and Rel ated | ssues

| . Medi cal Evi dence

The nmedi cal evidence of record is as foll ows:

A.  X-rays
DATE OF X- RAY PHYSI G AN
( REREADI NG) EXH BIT NO QUALI| FI CATI ONS READI NG
7121/ 74 DX 42 C. W Rogers Nor mal st udy
8/ 6/ 74 DX 42 S. E Coffman Lungs cl ear
10/ 6/ 75 DX 42 S. E. Cof fman Lungs cl ear
10/ 8/ 75 DX 42 J. L. Beck No active
pul monary
di sease
10/ 20/ 76 DX 42 S. E. Cof fman Lungs cl ear

4/ 28/ 77 DX 42 S. E. Cof fman Lungs cl ear



5/ 13/ 78

5/ 15/ 78

5/ 17/ 78

7128/ 78

6/ 21/ 79

11/2/ 79

7/ 29/ 81

11/9/81

DX 42

DX 42

DX 42

DX 42

DX 42

DX 42

DX 6

DX 7

[

L. Beck

A. Kriner

A. Kriner

V. 1. Pokorny

L. J. Wlkie

R Arendal e

W B. Blue

W G West

No active
pul monary di sease

Lung fields
clear of active

process

Lung fields
cl ear

Lungs cl ear

Heart and | ungs
nor mal

Lungs cl ear
Lung fields
clear; no active

di sease

Coal workers’
pneunoconi 0si s
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DATE OF X- RAY PHYSI CI AN

( REREADI NG) EXH BI T NO QUALI| FI CATI ONS READI NG

11/9/81 DX 34 J. J. Renn/B-reader? Conpl etel y
negative

3/1/ 82 DX 28, p. 63 W H. Anderson No evi dence of
coal workers
pneunoconi 0si s

3/1/ 82 DX 29, p. 24 R P. ONeill No evi dence of
coal workers
pneunoconi 0si s

3/1/82 DX 42 P. Franke/ Board-certified 0/0

(5/10/ 83) radi ol ogi st and B-reader

3/1/82 DX 40 G O Kress/B-reader No parenchyma

(8/31/83) or pleural
abnormalities
consistent with
pneunoconi 0si s

4/ 22/ 82 DX 14 J. D. Stokes/Board-certified 1/0; p

radi ol ogi st

Mhen eval uating interpretations of mners' chest x-rays,
an adm nistrative |aw judge may assign greater evidentiary
wei ght to readi ngs of physicians with superior qualifications.
20 CF.R 8§ 718.202(a)(1l); Roberts v. Bethlehem M nes Corp., 8
BLR 1-211, 1-213 (1985). The Benefits Review Board and the
Sixth Circuit Court of Appeals have approved attributing nore
wei ght to interpretations of "B" readers because of their
expertise in x-ray classification. See Warnus v. Pittsburgh &
M dway Coal M ning Co. 839 F.2d 257, 261, n.4 (6th Cir. 1988);
Meadows v. Westnoreland Coal Co., 6 BLR 1-773, 1-776 (1984).
A "B" reader is a physician who has denonstrated proficiency
in assessing and cl assifying x-ray evidence of pneunoconi osis
by successfully conpleting an exam nation conducted by or on
behal f of the Departnent of Health and Human Services. See 42
C.F.R 8 37.51(b)(2). Interpretations by a physician who is a
"B" reader and is certified by the Anerican Board of Radi ol ogy
may be given greater evidentiary weight than an interpretation
by any other reader. See Wodward v. Director, OANCP, 991 F.2d
314, 316 n.4 (6th Cir. 1993); Sheckler v. Clinchfield Coal
Co., 7 BLR 1-128, 1-131 (1984).



4/ 22/ 82 DX 30, p. 12 V. S. Sinpao Coal workers’
pneunoconi 0si s



DATE OF X- RAY
(REREADI NG)

4/ 22/ 82
(3/ 18/ 83)

4/ 22/ 82
(3/ 23/ 83)

4/ 27/ 82
5/ 13/ 82
5/ 13/ 82
(71 1/ 82)
5/ 13/ 82
(71121 82)
8/ 4/ 82

8/ 5/ 82

8/ 5/ 82
(3/ 4/ 83)

8/ 5/ 82
(4/ 12/ 83)

8/ 5/ 82

(5/ 2/ 83)

10/ 4/ 82

10/ 4/ 82

10/ 4/ 82

10/ 4/ 82

10/ 4/ 82

(11/ 25/ 82)

3/ 25/ 86

DX

DX

DX

DX

DX

DX

DX

DX

DX

DX

DX

DX

DX

DX

DX

DX

DX

EXH BI T NO

12

37

42

28, p. 16

28, p. 39

16

26
30

35

38

39

26

10

15, 17

26

13

45
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PHYSI CI AN
QUAL| FI CATI ONS

W S. Col e/Board-certified
radi ol ogi st and B-reader

Renn/ B- r eader

V. J. Pokorny

R P. ONeill

B. Fel son/Board-certified
radi ol ogi st and B-reader

T. R Marshal |l /B-reader

J. L. Beck
F. H Taylor

J. F. Wot/Board-certified
radi ol ogi st and B-reader

H B. Spitz/Board-certified
radi ol ogi st and B-reader

B. Fel son/Board-certified
radi ol ogi st and B-reader

J. L. Beck

W C. Houser

S. B. Baker/Board-certified
radi ol ogi st

F. H Taylor

W S. Col e/Board-certified

radi ol ogi st and B-reader

W H dapp

READI NG

0/0

0/0

Lungs cl ear

0/0

No coal

wor kers’ pneuno-

coni osi s

1/0; d/q

Category O
1/0

0/0

0/0

No coal workers’

pneunoconi 0si s

Pneunoconi osi s,
category O

1/0

1/0

Pneunoconi osi s,
1/0, g

0/0
I ncreased

interstitial
mar ki ngs
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10/ 15/ 91 DX 71, p. 13 P. C Trover Lungs are clear



DATE OF X- RAY
(REREADI NG)

5/ 4/ 93

5/ 4/ 93
(5/5/ 93)

5/ 4/ 93

(8/ 24/ 95)

3/ 8/ 94

7/ 5/ 95
7/ 5/ 95

(8/ 24/ 95)

7/ 5/ 95
(10/ 30/ 95)

7/ 5/ 95
(11/ 2/ 95)

7/ 5/ 95
(11/ 8/ 95)

EX

DX

EX

DX

EXH BI T NO

11

93

12, p. 19

94
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PHYSI CI AN
QUAL| FI CATI ONS

K. R Pandit

E. N. Sargent/Board-certified
radi ol ogi st and B-reader

D. B. R gby

J. Esser

E. N. Sargent/Board-certified
radi ol ogi st and B-reader

J. F. Wot/Board-certified
radi ol ogi st and B-reader

H B. Spitz/Board-certified
radi ol ogi st and B-reader

R T. Shipley/Board-certified
radi ol ogi st and B-reader

READI NG

Bi |l ateral
scarring with
changes
consistent with
chronic
obstructive

pul monary

di sease

No active
car di opul nonary
pat hol ogy

No par enchymal
or pleural
abnormalities
consistent with
pneunoconi 0si s

Chroni c
obstructive
pul monary
di sease

No active
di sease

No par enchymal
or pleural
abnormalities
consistent with
pneunoconi 0si s

No par enchymal
or pleural
abnormalities
consistent with
pneunoconi 0si s

No par enchymal
or pleural
abnormalities
consistent with
pneunoconi 0si s

No par enchymal
or pleural
abnormalities



consistent with
pneunoconi 0si s

11/ 14/ 95 EX 3, p.28 J. W Sel by/ B-reader 0/1, s/t



DATE OF X- RAY
(REREADI NG)

11/ 14/ 95
(11/ 25/ 98)

11/ 14/ 95
(12/ 4/ 98)

11/ 14/ 95
(12/ 15/ 98)

11/ 14/ 95
(3/ 27/ 99)

6/ 18/ 96

6/ 18/ 96
(12/ 17/ 99)

6/ 20/ 96

6/ 20/ 96
(12/ 17/ 99)

6/ 28/ 96
(6/ 29/ 96)

6/ 29/ 96
(12/ 17/ 99)

EXH BI T NO

EX 4

EX

EX

EX

16

10, p. 69

19

10, p. 73

19

10, p. 84

19
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PHYSI CI AN
QUAL| FI CATI ONS

J. F. Wot/Board-certified
radi ol ogi st and B-reader

H B. Spitz/Board-certified
radi ol ogi st and B-reader

C. M Perne/Board-certified
radi ol ogi st and B-reader

R T. Shipley/Board-certified

radi ol ogi st and B-reader

D. Weber

J. F. Wot/Board-certified
radi ol ogi st and B-reader

D. Weber

J. F. Wot/Board-certified
radi ol ogi st and B-reader

J. Esser

J. F. Wot/Board-certified
radi ol ogi st and B-reader

READI NG

No parenchyma
or pleural
abnormalities
consistent with
pneunoconi 0si s

No parenchyma
or pleural
abnormalities
consistent with
pneunoconi 0si s
No coal workers
pneunoconi 0si s
No coal workers
pneunoconi 0si s

Probabl e degree
of obstructive

pul monary

di sease with no
acute

car di opul nonary
process

Unr eadabl e

Pr obabl e
obstructive

pul monary

di sease with no
si gni fi cant
change

Unr eadabl e

No acute

infiltrates or
ef fusions; no
active di sease

No parenchyma
or pleural
abnormalities



7/ 15/ 96
(12/ 17/ 99)

DATE OF X- RAY
(REREADI NG)

10/ 7/ 96

10/ 8/ 96
(10/ 9/ 96)

10/ 8/ 96
(12/ 17/ 99)

10/ 25/ 96

10/ 25/ 96
(12/ 17/ 99)

12/ 271 96
(12/ 17/ 99)

2/ 41 97
(2151 97)

2/ 4/ 97
(12/ 17/ 99)

8/ 12/ 97

9/ 8/ 97

EX 19
EXH BLT NO
EX 12, p. 20

10, p. 59

19

10, p. 47

19

19

10, p. 35

19

12, p. 21

12, p.22

J. F. Wot/Board-certified
radi ol ogi st and B-reader

PHYSI CI AN
QUAL| FI CATI ONS

J. L. Beck

J. Harpole

J. F. Wot/Board-certified
radi ol ogi st and B-reader
A. Perkins

J. F. Wot/Board-certified
radi ol ogi st and B-reader

J. F. Wot/Board-certified
radi ol ogi st and B-reader

S. Eberly

J. F. Wot/Board-certified
radi ol ogi st and B-reader

R W Tenplin

P. C Trover

consistent with
pneunoconi 0si s

No parenchyma
or pleural
abnormalities
consistent with
pneunoconi 0si s

READI NG

No active
pul monary
di sease

No acute
abnormalities

Unr eadabl e

No acute process

Unr eadabl e

No parenchyma
or pleural
abnormalities
consistent with
pneunoconi 0si s

Lung fields well
expanded and
cl ear

No parenchyma
or pleural
abnormalities
consistent with
pneunoconi 0si s

No acute
intrathoracic
process

Chroni c
obstructive
pul monary

di sease- 1 ungs



and pl eural
spaces ot herw se

cl ear
9/ 28/ 97 EX 10 J. Esser No active
di sease
9/ 28/ 97 EX 19 J. F. Wot/Board-certified Unr eadabl e
(12/ 17/ 99) radi ol ogi st and B-reader
10/ 7/ 97 EX 12, p. 23 G J. Law er No acute di sease
10/ 21/ 97 EX 10 J. Esser No active

di sease
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DATE OF X- RAY PHYSI G AN

( REREADI NG) EXH BIT NO QUALI| FI CATI ONS READI NG

10/ 21/ 97 EX 19 J. F. Wot/Board-certified No par enchymal

(12/ 17/ 99) radi ol ogi st and B-reader or pleural
abnormalities
consistent with
pneunoconi 0si s

10/ 22/ 97 Ex 10, p. 22 K. Pandit Clear lung
fields
bilaterally

11/19/ 97 Ex 12, p. 24 P. C Trover Lungs and
pl eural spaces
are clear

B. Pulnmonary Function Studies

DATE EXH BI T HEIl GHT? ACGE EVC EEV; MV TRAC NGS EFFORT

4/ 22/ 81 DX 8 70" 59 2.23 1.50 52 Yes questi onabl e

[Dr. Bransconb found this test invalid because the tracings show absence of
wel |l formed conforming curves. (EX 5)]

5/ 13/ 82 DX 9 71. 25" 59 1.92 1.16 36 Yes Fair

[Dr. ONeill invalidated this study due to inadequate effort. (DX 9)]
[ This study was found acceptable by Dr. Kraman. (DX 32)]

8/ 5/ 82 DX 33 72" 60 2.53 1.57 47 Yes Fair
[Dr. Zaldivar found this test unacceptable due to the fact that three forced
expiratory volune in one second obtained vary by nore than 5 percent anong
themsel ves. (DX 27)]

[Dr. Kraman found this test acceptable. (DX 33)]

9/ 27/ 82 DX 26 72" 60 2.60 1.60 54 Yes Good

2Because the physicians conducting the pul nonary function
studi es noted heights varying between 70 and 72 inches, | nust
make a finding on the mner’s height. See Protopappas v.
Director, OACP, 6 BLR 1-221, 1-223 (1983). | find that M.
Cunni ngham s height is 72 inches, as this value is nost
frequently reported.
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[This test was found invalid by Dr. Bransconb due to absence of maxi num
effort. (EX 5)]
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DATE EXH BI T HEI GHT AGE EVC EEV; MWV  TRAQ NGS EFFORT
10/ 4/ 82 DX 5 72" 60 3.06 1.85 62.6 Yes Good
(Pre-bronchodil ator results)
3.29 2.16 73.4
(Post - bronchodi | ator results)
[ Test found acceptable by Dr. Kraman. (DX 5)]
10/ 23/ 91 DX 71 72" 69 1.58 1.06 - Yes Good
(Pre-bronchodil ator results)
2.35 1.40 -
(Post - bronchodi | ator results)
[Dr. Bransconb stated that the tracings were invalid because they were
illegible. (EX 5)]
7/ 5/ 95 DX 95 72" 73 2.59 1.11 - No Very CGood
(Pre-bronchodil ator results)
3.00 1.33 -
(Post - bronchodi | ator results)
[Dr. Kraman found this test unacceptable due to insufficient nunber of FVC,
FEV;, or MW. (DX 97)]
11/ 14/ 95 EX 3 70" 73 2.76 1.09 47.0 Yes Cooperati ve patient
(Pre-bronchodil ator results)
3.92 1.57 74.0
(Post - bronchodi | ator results)
6/ 20/ 96 EX 11 72" 74 2.74 1.26 - No Good
(Pre-bronchodil ator results)
2.85 1.29 -
(Post - bronchodi | ator results)
C. Arterial Blood Gas Studies
pCO, po, RESTI NG/
DATE EXHI Bl T (mm Hg.) (mm Hg.) AFTER EXERCI SE
7/ 7181 DX 30 39.2 67.8 Resting
3/1/ 82 DX 28, 38.0 85.0 Resting
p. 62
4/ 22/ 82 DX 11 36. 6 85.7 Resting
5/13/82 DX 9 39.2 75.9 Resti ng



8/ 5/ 82 DX 26 32.0 81.0 Resti ng
10/ 4/ 82 DX 11 36.1 85.9 Resting
pCO, PG, RESTI NG/

DATE EXHI BI T (mm Hg.) (nmm Hg.) AFTER EXERCI SE
5/11/93 EX 1 36.0 85.0 Resting
11/14/95 EX 3 39.0 74.0 Resting
6/ 18/ 96 EX 11, 29.0 129.0 Resting

p. 24
10/ 21/97 EX ii, 36.0 92.0 Resting

p.

D. Medi cal Reports

M. Cunni ngham was admtted to the Methodi st Hospital on
July 29, 1981 and was di scharged on August 2, 1981. Dr.
WIllis B. Blue prepared a discharge summry whi ch di agnosed
the mner with unstabl e angina pectoris associated with
tachybrady syndrone, requiring a permanent cardi ac pacenmaker,
noder ate severe chronic |lung di sease with probability of coal
wor kers’ pneunoconi osis, acute and chronic prostatitis, status
post two previous coronary artery bypass surgeries, and
chronic angina. Dr. Blue indicated that M. Cunningham had a
class 5 physical inpairnment which neans the m ner has severe
limtation of his functional capacity and was incapabl e of
m nimal, sedentary activity. Dr. Blue also noted that the
m ner had a class 3 cardiac inmpairnment and that his condition
arose out of his coal mne enployment. (DX 6).

Dr. Wlliam G West exam ned the m ner on Decenber 4,
1981 and issued a report on Decenber 15, 1981. The physician
performed a physical exam nation and a chest x-ray. Dr. West
noted 35 years of coal m ne enploynent, 25 of which were
underground. He did not note a snoking history. Dr. West
di agnosed the mner with coal workers’ pneunoconiosis due to
coal m ne enploynent and stated that M. Cunni ngham was
di sabl ed for coal nm ne enploynent due to shortness of breath
fromhis coal workers’ pneunoconiosis. (DX 7).
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On March 1, 1982, Dr. WIIliam Anderson, a Board-certified
medi cal exam ner, internist, and pul nonol ogi st, exam ned the
m ner. The physician perfornmed a physical exam nation, chest
x-ray, an arterial blood gas study, and an el ectrocardi ogram
M. Cunni ngham woul d not submt to a pul nonary function study
due to his heart condition. Dr. Anderson noted a coal m ne
enpl oynment history of 40 years, all underground. Further, he
noted that the m ner began snoking at age 18 at the rate of
one pack per day, but that he had cut back to three to four
cigarettes per day. The physician diagnosed M. Cunni ngham
with arteriosclerotic heart disease with status post-op
coronary surgery and noted the presence of a pacemaker. Dr.
Ander son indicated that he found no evidence of coal workers’
pneunoconi osis or silicosis. (DX 28, p. 73).

On April 22, 1982, Dr. Valentino Sinpao exam ned M.
Cunni ngham He performed a physical exam nation and a
pul monary function study. Dr. Sinpao noted that the m ner had
37 years of coal mne enploynent, all underground. Dr. Sinpao
noted that the m ner had open heart surgery in May 1981. In
addi tion, he noted M. Cunningham had a history of snoking one
pack per day, but that in the two years prior to the
exam nation, he had cut back to four to five cigarettes per
day. Dr. Sinpao diagnosed the mner with pul nonary fibrosis
with chronic bronchitis due to coal m ne enploynent. He
indicated that the mner’s pul nonary disability appeared to be
total and that he was unable to do any physical activity due
to a conbi nation of his heart and |ung problenms. (DX 8, 30).

Dr. Richard O Neill, who was Board-certified by the Irish
and English Board of Internal Medicine, exam ned the m ner on
May 13, 1982. The physician performed a physical exam nation,
chest x-ray, a pulnonary function study, and an arterial bl ood
gas study. He noted M. Cunni ngham snoked one pack of
cigarettes per day nost of his adult life and that he quit in
1982. Further, he reported that the m ner stated he worked 40
years in underground coal mne enployment. Dr. O Neill
di agnosed M. Cunninghamwith m|d obstructive airway disease,
chronic bronchitis, arteriosclerotic cardiovascul ar di sease,
hi story of myocardial infarction, coronary insufficiency,
status post coronary artery bypass graft, permanent pacemaker,
and status post-op chol ecystectony. (DX 9).

Dr. Sinpao testified by deposition on June 22, 1982. The
physician reiterated his findings fromhis exam nation and
further opined that the mner had coal workers’ pneunpconi 0sis
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based upon x-ray findings. Additionally, Dr. Sinpao noted
that the pulnmonary function study showed restrictive and
obstructive airway di sease. The physician opined that M.
Cunni ngham was di sabl ed due to heart and |ung probl ems and

t hat he woul d not pass himfor underground coal m ne

enpl oyment. Dr. Sinpao indicated that the mner’s overal
out|l ook was totally disabled. Further, the physician stated
he woul d not recommend him for enploynment due to his

col ostony, heart problems, and arthritis. (DX 30, p. 3-25).

Dr. Blue, the mner’'s famly physician, was deposed on
July 9, 1982. Dr. Blue indicated he had been treating the
m ner for breathing difficulties since May 14, 1981. The
physi ci an was not sure how nuch the m ner snoked, but he noted
that the m ner snmoked since age 10. Dr. Blue noted that M.
Cunni ngham had a significant amunt of chronic obstructive
pul monary di sease with asthmatic bronchitis, a percentage of
whi ch was related to coal dust exposure. The physician noted
that the mner’s heart and lung disability were closely
related. Further, he stated that M. Cunningham s chronic
obstructive pul nonary di sease possibly or probably was coal
wor kers’ pneunoconiosis. Dr. Blue did not believe that M.
Cunni ngham coul d perform coal m ne enpl oynment because his
breat hi ng conditi on woul d be nade worse. He noted that the
m ner could not wal k stairs. (DX 30, p. 39-77).

Dr. Joseph Stokes, a Board-certified radiol ogist and B-
reader, interpreted M. Cunninghanms April 22, 1982 x-ray and
di agnosed pneunoconi osis, category 1/0. Dr. Stokes opined
t hat enployers in the area would not hire himdue to the fact
t hat he had pneunoconiosis. (DX 30, p. 26-36).

Dr. ONeill also testified by deposition on July 14,
1982. Dr. O Neill opined that the mner had a mld
obstructive airways di sease and chronic bronchitis, both due
to cigarette snoking. The physician also noted that M.
Cunni ngham s m |l d obstructive airway di sease and chronic
bronchitis would be in part work related. Dr. O Neill stated
that the m ner did not have coal workers’ pneunpconiosis. (DX
28, p. 2-25).

Dr. Frank H Taylor, a Board-certified internist and
pul monol ogi st, exam ned the m ner on August 5, 1982. Dr.
Tayl or also perfornmed a chest x-ray, a pul nonary function
study, and an arterial blood gas study. He noted a coal m ne
enpl oynment history of 37 years underground and a snoki ng
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hi story of 40 pack years. Dr. Taylor diagnosed M. Cunni ngham
with borderline coal workers’ pneunopconiosis, chronic
bronchitis, chronic obstructive pul nonary di sease, severe
arteriosclerotic cardiovascul ar di sease with a permanent
pacemaker and previ ous coronary artery bypass surgeries. Dr.
Tayl or indicated that the m ner had a noderate inpairnment

whi ch was related predom nantly to chronic obstructive

pul monary di sease from cigarette snoking and his
arteriosclero- tic heart disease. The physician opined that
M . Cunni ngham had pul nonary and cardi ac i npairnments, but that
his inmpairment related to his coal m ne enploynment was not

di sabling. (DX 26).

Dr. Benjam n Fel son, a Board-certified radiologist and B-
reader, testified by deposition on August 26, 1982. Dr.
Fel son reviewed M. Cunningham s May 13, 1982 x-ray and
interpreted it as containing no evidence of coal workers’
pneunoconi osis. (DX 28, p. 26-43).

Dr. Anderson was deposed on August 27, 1982. 1In his
deposition he reiterated his findings fromhis previous
exam nation and stated that the mner’s conplaints of
shortness of breath and cough were due to his arteriosclerotic
heart di sease and that he did not have a respiratory
I npai rment separate from his cardiovascul ar di sease
i mpai rment. Further, Dr. Anderson opined that he could not
gi ve an opinion regardi ng whet her the m ner had a pul nonary
i npai rnment due to the fact that he could not obtain pul nonary
function studies for M. Cunningham However, fromhis
exam nation of M. Cunni ngham the physician opined that the
m ner was disabled to do hard | abor, but that the disability
was due to arteriosclerotic heart disease. Dr. Anderson found
no evi dence of coal workers’ pneunoconiosis. (DX 28, p. 44-
74; DX 44).

Dr. Taylor testified by deposition on Septenber 29, 1982.
The physician reiterated the findings contained in his report
and al so stated that based upon the mner’s work history and
chest x-ray, he opined M. Cunni ngham had coal workers’
pneunoconi osis, category 1/0. Further, he diagnosed the m ner
with chronic bronchitis due to snoking, chronic obstructive
pul monary di sease and arteriosclerotic heart disease. Dr.
Tayl or did indicate that some of the mner’s chronic
obstructive pul nonary di sease was due to his coal m ne
enpl oynent. The physician stated that he believed the m ner
had a noderate obstructive and restrictive inpairnment, but
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t hat he was not disabled fromperformng his [ast coal m ne
job. (DX 30, p. 91-123; 44).

Dr. WIliam Houser, a Board-certified internist with
subspecialties in pul nonary di sease and critical care
medi ci ne, exam ned the m ner on October 4, 1982. Dr. Houser
perfornmed a physical exam nation, a chest x-ray, a pul nonary
function study, an arterial blood gas study, and an
el ectrocardi ogram The physician noted a coal m ne enpl oynent
hi story of 39 years, all underground, and a snoking history of
40 years at the rate of one pack per day, but that he stopped
snmoki ng three nonths prior to the exam nation. Dr. Houser
di agnosed M. Cunni ngham wi th coal workers’ pneunoconi 0si s,
chronic bronchitis caused by coal dust exposure, chronic
obstructive pul nonary di sease, which may have been
exacerbated, and arteriosclerotic heart disease. Dr. Houser
i ndi cated that his concl usi ons were based upon chest x-ray and
the mner’s coal dust exposure. Further, he stated that the
pul monary function studi es showed a noderately severe
obstruction. (DX 10, 11).

Dr. O Neill was deposed on Decenber 21, 1982. Dr
O Neill reiterated his findings contained in his report and
di agnosed the mner with arteriosclerotic cardiovascul ar
di sease, coronary insufficiency, history of myocardi al
infarction or heart attack. The physician stated that M.
Cunni ngham had bronchi al and obstructive airway di sease, which
was probably due to snoking, but that he would not be
prevented from doing work up to the [ evel of manual | abor.
Dr. ONeill opined that the mner retained the respiratory
capacity to performthe job of a superintendent or general
m ne foreman. The physician indicated that M. Cunni ngham did
not have any other lung di sease and that he was not totally
di sabled for his last coal mne enploynment due to any chronic
dust di sease. However, the mner’s cardiovascul ar di sease
woul d prevent himfrom performng his |ast coal nine
enpl oynment. Dr. O Neill opined that the mner’s
cardi ovascul ar di sease was unrelated to his coal m ne
enpl oynent and that he did not have coal workers’
pneunoconi osis. (DX 29).

Dr. CGeorge O Kress reviewed the nedical evidence of
record and issued a report on January 26, 1983. Dr. Kress
opi ned that there is not sufficient evidence to justify a
di agnosi s of coal workers’ pneunoconiosis. He indicated that
the mner’s arterio- sclerotic cardiovascul ar di sease was a
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significant contributing factor to his shortness of breath and
chest pain. Dr. Kress diagnosed M. Cunni nghamw th chronic
bronchitis due to nmany years of cigarette snoking. The

physi cian noted that if one were to only consider his
respiratory inpairnment, excluding his severe arteriosclerotic
cardi ovascul ar di sease, M. Cunningham would retain the
respiratory capacity to performhis usual coal m ne

enpl oynent. (DX 31).

The record contains a letter fromDr. WIliam Cl app dated
May 20, 1986 in which the physician stated that Dr. Clapp had
treated the m ner since February 18, 1982 for breathing
trouble. Dr. Clapp indicated M. Cunni ngham has dyspnea on
exertion and recurrent episodes of bronchitis and that he had
an asthmatic conmponent to his breathing difficulty. Dr. Cl app
opi ned the m ner had significant chronic obstructive pul nonary
di sease with chronic bronchitis, enphysema, and interstitial
fibrosis. The physician noted that he feels the mner’'s |ung
di sease did contribute to his disability. (DX 45).

Dr. Kevin Young, who is Board-certified in internal
medi ci ne, issued a letter on May 27, 1986 which indicated that
the mner suffers fromsignificant heart and | ung disease in
the form of coronary artery di sease and severe chronic |ung
di sease. Further, the physician stated that it appears that
M . Cunni ngham has a severe functional limtation and that he
was nore disabled fromhis lung problemthan his heart
problem (DX 46, 48).

The record contains nedical reports fromDrs. WIIliam
Cl app and Dougl as Johnson, the claimant’s treating physicians,
dated from February 17, 1992 through Novenber 24, 1997. These
records contain nultiple diagnoses including acute bronchitis,
chronic bronchitis, chronic obstructive pul nonary di sease with
acute exacerbation and tobacco abuse. There is no nention of
pneunoconi osis or that any of the mner’s conditions were in
any way related to the inhalation of coal dust. (EX 9-12).

Dr. Kul deep Pandit exam ned M. Cunni ngham on May 6,
1993. He perforned a physical exam nation and a chest x-ray.
Dr. Pandit noted 40 years of coal m ne enploynent and that the
m ner snoked one pack per day for 53 years. The physician
di agnosed the mner with dyspnea on exertion with mld
activity and acute bronchitis with exacerbation of chronic
asthmatic bronchitis. Dr. Pandit performed foll ow up
exam nati ons on several occasions beginning on May 11, 1993
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and continuing through July 13, 1995. Dr. Pandit interpreted
M. Cunningham s May 11, 1993 pul nonary function study as
showing a mld obstructive inpairnment and stated that the
findi ngs are suggestive of significant underlying reversible
ai rway di sease. Further, Dr. Pandit opined that M.

Cunni ngham had noderate to severe chronic obstructive

pul monary di sease and that his coal m ne enploynment and
snmoki ng history seemto have contributed to the mner’s

pul monary di sease. (DX 92; EX 11).

The record contains a letter fromDr. Hector Garcia which
is dated August 3, 1995. Dr. Garcia noted that M.
Cunni ngham had a history of coronary artery di sease and t hat
he had coronary artery bypass grafting. The physician also
indicated that the mner had a history of a permanent
pacemaker inplantation. Dr. Garcia diagnosed M. Cunni ngham
with chronic obstructive pul nonary di sease. The physici an
made no reference as to whether the mner’s chronic
obstructive pul nonary di sease was caused by his coal dust
exposure. (DX 92).

On Novenber 14, 1995, Dr. Jeffrey Sel by, who is Board-
certified in internal medicine with a subspecialty in
pul monol - | ogy, exam ned the mner. Dr. Selby performed an
exam nation, a pul nonary function study, an arterial blood gas
study, and an el ectrocardi ogram The physician reported that
the m ner had 35 years of coal m ne enploynent and a snoking
hi story of 25 pack years. Dr. Sel by opined that M.
Cunni ngham di d not have coal workers’ pneunoconi osis or any
pul mronary di sease or respiratory inpairment resulting from
coal m ne enploynent. The physician opined that the m ner
showed a severe obstructive disorder, but that he had good
responsi veness to a bronchodilator. Further, he stated that
M . Cunni ngham had a severe degree of enphysema and chronic
obstructive pul nonary di sease due to snoking and ast hma, which
was due to an inherited tendency. Dr. Selby noted that the
m ner had a serious and severe cardi ac di sease and had M.
Cunni ngham not snoked cigarettes or had bronchial asthm,
whi ch are both unrelated to coal m ne enploynment, he would
have essentially normal pul nonary function and could perform
all previous coal mne enploynent. (EX 3).

The mner was admtted to Community Methodi st Hospital on
numer ous occasions from June 18, 1996 through October 1, 1997.
During this period M. Cunni ngham was di agnosed with vari ous
di sorders pertinently including atrial fibrillation with a



- 26 -

rapid ventricular response, chronic obstructive pul nonary
di sease with exacerbation, chest pain, coronary artery

di sease, cardi onyo- pathy, chronic obstructive pul nonary
di sease with reactive airway di sease, congestive heart
failure, synmptomatic hypotension and enphysema. (EX 10).

M . Cunni ngham was al so adm tted to Uni on County
Met hodi st Hospital at various tinmes during October 1997.
During these adm ssions, the diagnoses included congestive
heart failure, coronary artery disease, chronic obstructive
pul monary di sease, intermttent atrial fibrillation and
hypotension. (EX 9).

Dr. W K C.  Mrgan reviewed M. Cunninghanis nedica
records and prepared a consultative report on Decenber 9,
1998. Dr. Morgan has an FRCP Edi nburgh degree, which is
roughly the British and Canadi an equivalent to the U S.
certification in internal nmedicine with a subspecialty in
pul monary medi ci ne. The physician indicated that the Apri
22, 1982 pul nonary function study perforned on the niner was
invalid because they were aborted prematurely. However, he
beli eved the MWW showed some restrictive inpairnment and
possi bl e m ni ml obstruction. Further, he contends the August
5, 1982 and the Septenber 27, 1982 pul nonary function studies
are also invalid due to submaxi mal inspiration. Dr. Mrgan
opi ned that M. Cunni ngham did not have coal workers’
pneunoconi osi s, but that he does have a significant
obstructive inpairnent. The physician contended the m ner had
a noderate to noderately severe airway obstruction which was a
consequence of cigarette snmoking and is due in mnor part to
allergic diathesis, which led to the devel opnent of asthma.
However, Dr. Morgan contends that his inpairnent is not
related to the mner’s coal m ne enploynent. The physician
opi ned M. Cunni ngham was permanently and totally di sabled and
that some of his disability was related to his heart disease.
(EX 7, 17).

Dr. Ben Bransconmb, who is Board-certified in interna
medi ci ne, reviewed the nedical evidence of record and issued a
consultative report on Decenber 12, 1998. Dr. Bransconb
opi ned M. Cunningham did not have coal workers’
pneunoconi osis. The physician stated the m ner’s pul nonary
function studies showed a noderately severe airways
obstruction and no restrictive inpairnment. Dr. Bransconb
opined that a restrictive inpairnment is indicative of asthm
or asthmatic bronchitis which is seen in cigarette snokers and
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that the findings of M. Cunningham s pul nonary function
studi es do not show the characteristics of coal workers’
pneunoconi osis. The physician stated that the mner’s
respiratory inpairnment was not attributable to coal workers’
pneunoconi osis and was in no way caused by, aggravated by, or
i nfl uenced by coal dust exposure. Further, he noted that the
m ner was permanently and totally disabled, but that it was
due to coronary artery di sease and an additional conponent of
hi s inmpairment was caused by chronic asthmatic bronchitis or
chronic obstructive pul nonary di sease which was caused by an
i nborn tendency to asthma and due to snmoking. (EX 5, 15).

Dr. Janes R Castle, who is Board-certified in interna
medi ci ne and pul nonary di sease by the National Institute for
OCccupati onal Safety and Health, reviewed M. Cunningham s
nmedi cal records and issued a report on January 13, 1999. The
physi ci an opi ned that the mner did not have coal workers’
pneunoconi osi s or any pul nonary di sease or respiratory
i npai rnment resulting fromcoal mne enploynment. Dr. Castle
i ndi cated that M. Cunni ngham had a severe degree of enphysenmn
and chroni c obstructive pul nonary di sease, as well as asthma
and severe cardiac di sease. The physician opined that the
m ner was permanently and totally disabled as a result of
t obacco i nduced chronic obstructive pul nonary di sease and
bronchi al asthma, and coronary artery disease. All of which,
Dr. Castle opined, were unrelated to his previous coal m ne
enpl oyment. (EX 8, 15).

Dr. Morgan issued a supplenental report on June 1, 1999
and stated that his opinion fromhis Decenber 9, 1998 report
remai ned unchanged. Further, he indicated that M. Cunni ngham
did have noderately severe chronic obstructive pul nonary
di sease. (EX 13).

Dr. Castle issued a supplenent to his January 13, 1999
report on June 4, 1999. Dr. Castle reiterated that M.
Cunni ngham di d not have coal workers’ pneunoconi osis or any
chronic dust disease of the lungs or the sequel ae thereof,
caused by, contributed to, or substantially aggravated by coal
m ne dust exposure. The physician opined that the m ner was
permanently and totally disabled but that it was not
associated with coal m ne enploynment or coal dust exposure.
(EX 14).

Dr. Selby also testified by deposition on June 21, 1999.
Dr. Selby reiterated the findings fromhis previous report and
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clarified that he does not believe the m ner had coal workers’
pneunoconi 0osis or any respiratory disease due to, related to,
or aggravated by occupational exposure to coal dust. Further,
Dr. Selby testified that the m ner did not have a functi onal
disability due to, related to, or aggravated by occupati onal
exposure to coal dust. The physician based his opinions on

t he conbi nati on of the medi cal exam nation, nedical history
and | aboratory findings. (EX 21).

Dr. Morgan testified by deposition on June 29, 1999. Dr.
Morgan testified that M. Cunningham did not have coal
wor kers’ pneunobconi osis, that his heart disease is not caused
in any way by coal dust exposure, and that the mner’s
respiratory inpairnment was entirely a consequence of cigarette
snmoki ng. (EX 17).

Dr. Bransconb revi ewed additional nedical records and on
Decenmber 5, 1999, supplemented his Decenber 12, 1998 deci sion.
The physician stated that his original opinions remained
unchanged. (EX 18).

I1. Discussion

Mbdi ficati on

Section 725.310 provides that a claimant may file a
petition for nodification within one year of the |ast denial
of benefits. Modification petitions may be based upon a
change in condition or a mstake in a determ nation of fact.
20 CF.R 8§ 725.310(a). On July 3, 1995, M. Cunni ngham
timely requested nodification of the denial dated May 30,
1995. (DX 86, 88, 92).

I n deci di ng whet her claimant has established a change in
condition, | nust "perform an independent assessment of the
newly submtted evidence, in conjunction with evidence
previously submtted, to determne if the weight of the new
evidence is sufficient to establish the element or elenents
whi ch defeated entitlenment. . . ." Napier v. Director, OACP
17 BLR 1-111, 1-113 (1993). See also Nataloni v. Director,
ONCP, 17 BLR 1-82, 1-84 (1993). To decide whether the prior

deci sion contains a mstake in a determ nation of fact, | mnust
review all the evidence of record, including evidence
subm tted since the npst recent denial. New evi dence,

however, is not a prerequisite to nodification based upon a
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m st ake of fact. Nataloni, 17 BLR at 1-84; Kovac v. BCNR

M ning Corp., 14 BLR 1-156, 1-158(1990), aff'd on recon. 16
BLR 1-71, 1-73 (1992). See also O Keefe v. Aerojet-Cenera
Shi pyards, 404 U. S. 254, 257 (1971). Rather, the factfinder
is vested “with broad discretion to correct m stakes of fact,
whet her denonstrated by wholly new evidence, cunul ative
evidence, or nerely further reflection on the evidence
initially submtted.” O Keefe v. Aerojet-Ceneral Shipyards,
Inc., 404 U.S. 254, 257 (1971).

Because M. Cunninghamfiled his request for nodification
after March 31, 1980, this claimshall be adjudicated under
the regulations at 20 CF. R Part 718. Under this part of the
regul ati ons, claimnt nust establish by a preponderance of the
evi dence that he has pneunoconi osis, that his pneunpbconi osis
arose fromcoal mne enploynment, that he is totally disabl ed,
and that his total disability is due to pneunopconi osis.
Failure to establish any of these el enments precludes
entitlement to benefits. See Anderson v. Valley Canp of U ah,
Inc., 12 BLR 1-111, 1-112 (1989).

In the prior denial, the Benefits Review Board affirned
the adm nistrative |aw judge s January 20, 1994 decision in
which it was determ ned that the claimnt did not have a
totally disabling respiratory or pul nonary inpairnment arising
fromcoal mne enployment. The evidence submtted since that
deci sion includes hospital records, exam nation reports,
pul monary function studies, and arterial blood gas studies.
Therefore, | will consider the newly submtted evi dence and
consider it in conjunction with the previously submtted
evidence to determne if the weight of the evidence is
sufficient to denonstrate an el ement or el ements of
entitlenment which were previously adjudi cated agai nst the
claimant. Based upon ny review of the newly submtted
evi dence since the prior final denial, | find the claimnt has
establi shed a change in condition by proving he had a totally
di sabling respiratory inpairnent at the tinme of his death.

A mner is considered totally disabled when his pul nonary
or respiratory condition prevents himfromperform ng his
usual coal mne work or conparable work. 20 C. F.R 8
718.204(b)(2). Non-respiratory and non-pul nonary i npairnments
have no bearing on a finding of total disability. See Beatty
v. Danri Corp., 16 BLR 1-11, 1-15 (1991). Section 718.204(c)
provi des several criteria for establishing total disability.
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Under this section, | nust first evaluate the evidence under
each subsection and then weigh all of the probative evidence
together, both |ike and unlike evidence, to determ ne whet her
clai mnt has established total respiratory disability by a
preponderance of the evidence. Shedl ock v. Bethlehem M nes
Corp., 9 BLR 1-195, 1-198 (1987).

Under Sections 718.204(c)(1) and (c)(2), total disability
may be established with qualifying pulmonary function studies
or arterial blood gas studies.?

M . Cunni ngham has established a change in condition by
proving that he suffered froma totally disabling respiratory
i npai rnent at the tinme of his death under Section
718.204(c)(1). Since the prior denial, three pul nonary
function studies and three arterial blood gas studies have
been placed in the record. O the three newly submtted
pul monary function studies, | find that the July 5, 1995 and
the June 20, 1996 studies are invalid due to the fact that
t hese studi es were not acconpani ed by three tracings. See
Estes v. Director, OANCP, 7 BLR 1-414 (1984). Further, Dr.
Kraman al so deened the July 5, 1995 pul nonary function study
as unacceptable due to an insufficient nunber of FVC, FEV,,
and MWV val ues. However, the one remaining pul nonary function
study dat ed Novenber 14, 1995 produced qualifying values. The
patient was al so noted to be cooperative during the
performance of the Novenber 14, 1995 study. Therefore, | find
that the newy subm tted pul nonary function study evidence
wei ghs in favor of a finding of total disability. The
pul monary function studies which were in the record at the
time of the prior denial all produced qualifying val ues.
Therefore, | find that the new, as well as the old, pul nonary
function study evidence weighs in favor of a finding of total
di sability.

The three newly submtted arterial blood gas studies, as
well as the previously submtted arterial bl ood gas studies,
all produced non-qualifying values. Hence, | find that the

3A "qualifying" pulnonary function study or arterial blood
gas study yields values that are equal to or less than the
appl i cabl e tabl e val ues found in Appendices B and C of Part
718. See 20 C.F.R § 718.204(c)(1) and (c)(2). A "non-
qual i fyi ng" test produces results that exceed the table
val ues.
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arterial blood gas studies evidence does not weigh in favor of
a finding of total disability.

Section 718.204(c)(3) provides that a claimant my prove
total disability through evidence establishing cor pul nonale
with right-sided congestive heart failure. This section is
i napplicable to this claimbecause the record contains no such
evi dence.

Where a clai mant cannot establish total disability under
subparagraphs (c)(1), (c)(2), or (c)(3), Section 718.204(c)(4)
provi des anot her neans to prove total disability. Under this
section, total disability my be established if a physician
exerci sing reasoned nedi cal judgnment, based on nedically
acceptabl e clinical and | aboratory diagnostic techniques,
concludes that a mner's respiratory or pul nmonary condition
prevents the mner from engaging in his usual coal m ne work
or conparabl e and gai nful work

Upon review of the evidence submtted since the prior
deni al, Drs. Mrgan, Bransconmb, and Castle all opined the
m ner was permanently and totally disabled froma pul nonary
standpoint. | accord all of these physicians great weight
based on their heightened qualifications. See Warnan v.
Pittsburgh & M dway Coal Co., 8 BLR 1-390 (1985). Dr. Mbrgan
has a degree which is roughly the British and Canadi an
equi valent to the U S. certification in internal nmedicine and
pul nronary di sease, Dr. Bransconb is Board-certified in
internal medicine and Dr. Castle is Board-certified in
i nternal nedicine and pul nonary di sease. Further, Dr. Sel by
does not indicate whether the m ner was permanently and
totally disabled but does recognize that he suffered froma
severe obstructive disorder. Dr. Garcia does not offer an
opinion as to the mner’'s disability. OF the narrative
medi cal opinion evidence in existence at the time of the prior
denial, Drs. Kress, Pandit, Cl app, and Young do not
specifically state whether M. Cunni ngham retained the
respiratory capacity to performhis usual coal m ne enploynment
at the tinme of his death.

Only Drs. O Neill and Taylor opined that M. Cunni ngham
was not totally disabled froma respiratory inpairnment.
However, Dr. O Neill testified that the m ner’s cardiovascul ar
di sease would prevent himfromperformng his |ast coal m ne
enpl oynent. Dr. Taylor also recognized M. Cunningham had a
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moder at e obstructive and restrictive inpairnent. Drs. Blue,
West, Anderson, and Sinpao also concur that M. Cunni ngham was
di sabl ed from his previous coal mne enploynment. | give
greater weight to the opinions of Drs. Mrrgan, Castle,
Bransconmb, Blue, West, Anderson, and Sinpao due to the fact
that their opinions are better supported by the objective

medi cal evidence. Mnnich v. Pagnotti Enterprises, Inc., 9
BLR 1-89, 1-90 n. 1 (1986).

Considering the newy submtted medi cal opinion evidence
with the previously submtted medi cal opinion evidence, | find
t hat the nedi cal opinion evidence weighs in favor of a finding
of total disability. Further, although the arterial blood gas
study evi dence wei ghs against a finding of total disability,

t he preponderance of the pul nonary function study evidence and
the narrative nedical opinion evidence establish that M.

Cunni ngham has shown a change in condition and that he
establ i shed under Section 718.204(c) (1) and (4) that he
suffered froma totally disabling respiratory di sease at the
time of his death.

Because the cl ai mant has established a change in
condition, | will nowreview the entire record to determ ne
the mner’'s entitlement to benefits.

Entitl enent

The Act defines “pneunopconiosis” as “a chronic dust
di sease of the lung and its sequel ae, including respiratory
and pul nonary inpairments, arising out of coal mne
enpl oynment.” 30 U.S.C. §8 902(b). Section 718.202(a) provides
four nmethods for determ ning the existence of pneunbconi osis.
Under Section 718.202(a)(1), a finding of pneunobconi 0sis may
be based upon x-ray evidence. Because pneunoconiosis is a
progressive di sease, | nmay properly accord greater weight to
the interpretations of the nost recent x-rays, especially
where a significant amount of tine separates the newer from
the ol der x-rays. As noted above, | also may assign
hei ght ened weight to the interpretations by physicians with
superior radiological qualifications. See McMath v. Director,
ONCP, 12 BLR 1-6 (1988); Clark v. Karst-Robbins Coal Co., 12
BLR 1-149 (1989) (en banc).

Thirty-five interpretations of twenty x-rays have been
submtted in the record since the previous denial. None of
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these interpretations is positive for pneunoconi 0Sis.

Ei ghteen of these interpretations were made by dually-
qual i fi ed physicians and one was made by a B-reader. Hence, |
find that the newly submtted x-ray interpretations do not
weigh in favor of a finding of pneunbconiosis.

The ol der x-ray evidence of record contains forty-two
interpretations of twenty-four x-rays. O these
interpretations, sixteen were negative, eight were positive
and ei ghteen were silent as to the existence of
pneunoconiosis. O the positive interpretations, none was by
dual l y-quali fied physicians. The April 22, 1982 and the
Cct ober 4, 1982 x-rays were interpreted as positive by Board-
certified radiologists. The May 13, 1982 x-ray was
interpreted as positive by a B-reader. However, of the
si xteen negative interpretations, eight of the interpretations
were by dually-qualified physicians. Due to the superior
radi ographi cal qualifications of the mgjority of the
physi ci ans who interpreted the old x-ray evidence, | find the
old x-ray evidence does not support a finding of
pneunoconi 0Si S.

When considering the new x-ray evidence in |ight of the
ol der x-ray interpretations, | find the negative readings
constitute the majority of interpretations and are verified by
nmore, highly-qualified physicians. Therefore, | find the x-
ray evidence does not establish that M. Cunni ngham suffered
from pneunoconi osi s.

Under Section 718.202(a)(2), a claimnt may establish
pneunoconi osi s through biopsy evidence. This section is
i napplicabl e herein because the record contains no such
evi dence.

Under Section 718.202(a)(3), a claimnt my prove the
exi stence of pneunpbconiosis if one of the presunptions at
Sections 718.304 to 718.306 applies. Section 718.304 requires
X-ray, biopsy, or equival ent evidence of conplicated
pneunoconi osis. Because the record contains no such evidence,
this presunption is unavail able. The presunptions at Sections
718. 305 and 718.306 are inapplicable because they only apply
to clainms that were filed before January 1, 1982, and June 30,
1982, respectively. Because none of the above presunptions
applies to this claim claimnt has not established
pneunoconi 0si s pursuant to Section 718.202(a)(3).
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Section 718.202(a)(4) provides the fourth and final way
for a claimant to prove that he has pneunobconi osis. Under
this section, a claimnt nmay establish the existence of the
di sease if a physician exercising reasoned nmedi cal judgment,
notw t hstandi ng a negative x-ray, finds that he suffers from
pneunoconi osis. Although the x-ray evidence is negative for
pneunoconi osis, a physician’s reasoned opinion my support the
presence of the disease if it is supported by adequate
rati onal e besides a positive x-ray interpretation. See Trunbo
v. Reading Anthracite Co., 17 BLR 1-85, 1-89 (1993); Taylor v.
Director, OAMCP, 9 BLR 1-22, 1-24 (1986).

Since the prior denial, two exam nation reports, three
consultative reports, two supplenental reports, and two
depositions, as well as various hospital records, have been
pl aced in the record. None of the records or physicians’
opi ni ons contains a diagnosis indicating M. Cunningham had
coal workers’ pneunpbconiosis. Dr. Garcia diagnosed the m ner
with chronic obstructive pul nonary di sease, but was silent as
to whether the disease was related to M. Cunningham s coa
m ne enploynment. The hospital records from Conmunity
Met hodi st Hospital contain diagnoses that show the m ner was
afflicted with many disorders including chronic obstructive
pul monary di sease and enphysema. The records from Union
County Met hodi st Hospital |isted several diagnoses including
chronic obstructive pul monary di sease. Drs. Sel by, Morgan,
Bransconmb and Castle, all highly-qualified physicians, opined
that the m ner does not have coal workers’ pneunpconiosis. |
give great weight to the opinons of these physicians due to
their heightened qualifications. O the newy submtted
medi cal opinion evidence, no physician di agnosed the m ner
with coal workers’ pneunoconiosis. Therefore, | find these
opi ni ons do not establish the existence of pneunoconi osis.

O the previously submtted nedical opinion evidence,
Drs. Blue, West, Sinpao, Taylor, Pandit, and Houser opi ned
that the claimnt suffered from pneunoconiosis, while Drs.
Anderson and O Neill indicated that M. Cunni ngham di d not
suffer fromthe disease. Drs. Clapp, Johnson, and Young
di agnosed the claimant with |ung disease, but did not
attribute his lung disease to the mner’s coal mne
enpl oynment .

Upon review of the old narrative nedical opinion
evidence, | note that Dr. Blue’'s opinion that M. Cunni ngham
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had noderate severe chronic |ung disease with “probability” of
coal workers’ pneunpconiosis is equivocal and entitled to | ess
weight. Giffith v. Director, OANCP, 49 F.3d 184 (6'" Cir
1995). | also give less weight to Dr. West’s opinion that the
m ner had coal workers’ pneunoconi osis because he failed to
note a snmoking history and hence, it is not well-reasoned.

Cl ark v. Karst-Robbins Coal Co., 12 BLR 1-149 (1989)(en banc).
Further, | find Dr. Pandit’s May 6, 1993 opinion that the

m ner’s noderate to severe chronic obstructive pul nonary

di sease “seens” to have contributed to his pul nonary di sease
is also equivocal and is entitled to | ess evidentiary wei ght.

| give great weight to the opinions of Drs. Anderson and
O Neill that the m ner did not have coal workers’
pneunoconi osi s based upon their superior qualifications, the
fact that they defended their opinions through deposition
testi nony, and because their opinions are supported by the
m ner’s treating physicians, Drs. Clapp and Johnson. Although
Drs. Clapp and Johnson di agnosed the mner with significant
chronic obstructive pul nonary di sease with chronic bronchitis,
enphysema, interstitial fibro-sis and asthma, neither of these
physi cians attributed M. Cunningham s |ung disease to his
coal mne enploynment. | give his treating physicians great
wei ght as they are nore likely to be famliar with the mner’s
condition. Onderko v. Director, OACP, 14 BLR 1-2 (1989).

| find that the old nmedical opinions of record do not
establish the existence of pneunoconiosis. Wen considering
the new narrative nmedical evidence in |light of the old
narrative medi cal evidence, | give greater weight to the
opinion of Dr. Selby that the claimnt did not have coal
wor kers’ pneunoconi osis as he perfornmed the nost recent
physi cal exam nation of the mner, which is likely to be the
nost accurate evaluation of the mner’s condition at the tine
of his death. G llespie v. Badger Coal Co., 7 BLR 1-839
(1985).

Further, Dr. Selby’ s opinion is well-reasoned as he
supports his opinion by setting forth the clinical findings,
observations, and facts upon which he based his diagnosis.
Fields v. Island Creek Coal Co., 10 BLR 1-19 (1987). Dr.
Sel by further defended his opinion through deposition
testimony. \When considering the new nedi cal opinion evidence
in light of the old narrative nedical opinion evidence, | find
M . Cunni ngham has failed to establish the existence of
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pneunoconi osis. Moreover, the weight of the evidence, both

i ke and unli ke, does not support a finding of pneunobconiosis
under Section 718.202(a). See Cornett v. Benham Coal Co., 227
F.3d 569 (6" Cir. 2000); Island Creek Coal Co. v. Conpton, 211
F.3d 203 (4" Cir. 2000); Penn Allegheny Coal Co. v. WIlians,
114 F.2d 22, 24-25 (3¢ Cir. 1997).

The adm nistrative | aw judge and Benefits Revi ew Board
found with respect to M. Cunninghanm s original claimthat the
evi dence proved he had pneunoconiosis. | find the weight of
this record proves that finding was erroneous. Thus, a
m stake of fact is found regarding the existence of
pneunoconi osis. Because the claimant has failed to prove that
he suffered from pneunpconiosis, this claimcannot succeed.
Regardl ess, even if the evidence had established this el enent,
it fails to prove another requisite elenment of entitlenment,
that claimant’s totally disabling respiratory inpairnment is
due to pneunobconi osi s.

As previously discussed, | find that M. Cunningham has
establ i shed that he suffered froma totally disabling
respiratory inpairnent at the time of his death under Section
718.204(c)(1) and (4). Although the evidence indicates that
the mner was totally disabled froma respiratory standpoi nt,
the claimant nust also establish that his total disability was
due to pneunoconiosis. 20 C.F.R § 718.204(b). To satisfy
this requirenent, the United States Court of Appeals for the
Sixth Circuit requires a claimant to prove that his totally
di sabling respiratory is due “at least in part” to his
pneunoconi osis. Adanms v. Director, OANP, 886 F.2d, 818, 825
(6th Cir. 1989). This neans the mner “nust affirmatively
establish that pneunoconiosis is a contributing cause of sone
di scernabl e consequence to his totally disabling respiratory
i npai rnment. The miner’s pneunobconi osis nust be nore than
merely a specul ative cause of his disability.” Peabody Coal
Co. v. Smith, 127 F.3d 504, 507 (6th Cir. 1997).

O the newly submtted evidence regardi ng causation of
total disability, none of the physicians opined that M.
Cunni ngham s totally disabling respiratory inpairment was due
to pneunoconiosis. Therefore, |I find that the newly submtted
evidence relating to causation of total disability does not
weigh in favor of a finding that the mner’'s totally disabling
respiratory inpairnent was due to pneunpconi osi s.
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When review ng the evidence that was in existence at the
time of the previous denial, only one physician, Dr. West,
specifically indicated that M. Cunni nghanmis respiratory
i npai rment was due to pneunoconiosis. Dr. Anderson stated the
m ner was disabled fromperform ng hard | abor due to his heart
di sease. Dr. Sinpao opined M. Cunningham was totally
di sabl ed and that he would not reconmmend him for enpl oynment
due to the mner’s colostony, heart problenms, and
cardi ovascul ar disease. Dr. O Neill indicated that the m ner
was totally disabled due to cardiovascul ar di sease. Dr. Kress
stated that aside fromthe mner’'s heart disease, M.

Cunni ngham woul d retain the capacity to perform his usual coa
m ne enploynment. Dr. Clapp did note that the mner’s |ung

di sease contributed to his disability, but he did not indicate
whet her his lung disease was related to the mner’s coal mne
enpl oynment. Dr. Houser did not offer an opinion as to the
causation of the mner’s disability.

| find that the opinion of Dr. West is entitled to |ess
wei ght due to the fact that his opinion is not well-
docunmented. Dr. West did not indicate what, if any, objective
tests were perforned on the mner. See Fields v. Island Creek
Coal Co., 10 BLR 1-19 (1987). | give greater weight to the
opi nions of Drs. Anderson and O Neill due to their hei ghtened
qualifications and based on the fact that these physicians’
opi nions are better supported by nore extensive docunentation
t han the opinion of Dr. West, who only docunented that he
performed a physical exam nation and a chest x-ray. See
Sabett v. Director, OANCP, 7 BLR 1-229 (1984). Therefore,
find that the old evidence regarding the cause of the mner’s
respiratory inpairnment does not weigh in favor of a finding
that his inpairment was due to pneunpconi osis.

VWhen viewi ng the newly submtted evidence regarding
causation of total disability in light of the old evidence, |
give greater weight to Dr. Selby’ s opinion based on the fact
that he perforned the nost recent exam nation of the m ner.

G |l espie, supra. Further, | also give greater weight to the
opi nions of Drs. Morgan, Bransconb, and Castle, who all opined
that the mner’s totally disabling respiratory inpairnent was
not related to his coal mne enmploynent. | find that these
physi ci ans’ opinions are supported by nore extensive

docunment ation due to the fact that they reviewed all of the
medi cal evidence and are likely to have the npbst conplete

pi cture of the mner’s condition. See Sabett, supra.
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Therefore, | find the evidence regardi ng causation of the
mner’s totally disabling respiratory inpairnment does not
weigh in favor of a finding that M. Cunningham s respiratory
i npai rment was due to pneunopconi 0Si S.

In sum the evidence does not establish the existence of
pneunoconiosis or a totally disabling respiratory inpairnent
due to pneunobconiosis. Accordingly, the claimof Ragon
Cunni ngham nust be deni ed.

Attorney’s Fee

The award of an attorney’'s fee is permtted only in cases
in which the claimant is found to be entitled to benefits.
Because benefits are not awarded in this case, the Act
prohi bits the charging of any fee to claimnt for |egal
services rendered in pursuit of the claim

ORDER

The request for nodification by Ragon Cunni nghamis
deni ed.

DONALD W MOSSER
Adm ni strative Law Judge

NOTI CE OF APPEAL RI GHTS. Pursuant to 20 C.F.R 8§ 725.481, any
party dissatisfied with this Decision and Order may appeal it
to the Benefits Review Board within 30 days fromthe date this
decision is filed with the District Director, Ofice of

Wor kers' Conpensati on Progranms, by filing a notice of appeal
with the Benefits Review Board, ATTN. Clerk of the Board, P.O
Box 37601, Washington, D.C. 20013-7601. See 20 C.F.R 88§

725. 478 and 725.479. A copy of a notice of appeal nust al so
be served on Donald S. Shire, Esquire, Associate Solicitor for
Bl ack Lung Benefits. Hi s address is Frances Perkins Building,
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Room N- 2117, 200 Constitution Avenue, NW Washington, D.C.
20210.



